HOUSE BILL 1395
By Marsh

SENATE BILL 2058

By Bowling

AN ACT to amend Tennessee Code Annotated, Section 9-
4-207; Title 67, Chapter 6; Title 67, Chapter 3,
Part 2 and Chapter 602 of the Public Acts of 2007,
relative to taxation of railroads.

WHEREAS, Tennessee is a premier choice for the location of industries served by rail
service, which is provided in Tennessee by railroad operators ranging from the nation's largest
Class 1 railroads to short-line railroads that haul millions of tons of cargo and commodities
annually; and

WHEREAS, Section 306(1)(d) of the federal Railroad Revitalization and Regulatory
Reform Act of 1976 (49 U.S.C. § 11501(b)(4)) prohibits state and local governments from
imposing a tax that discriminates against railroads; and

WHEREAS, this state imposes a sales and use tax on railroads at the rate of seven
percent (7%) for their purchase or use of diesel fuel in Tennessee; and

WHEREAS, on August 27, 2013, in lllinois Central Railroad Company v. Tennessee
Department of Revenue, the United States District Court for the Middle District of Tennessee
held that the sales and use tax assessments imposed under Tennessee's Retailers' Sales Tax
Act against lllinois Central Railroad Company are discriminatory and therefore prohibited by the
federal Railroad Revitalization and Regulatory Reform Act of 1976 (49 U.S.C. § 11501(b)(4));
and

WHEREAS, the district court found that motor carriers, as the principal competitors of
rail carriers in Tennessee, receive an exemption under state law from the sales and use tax

imposed at the rate of seven percent (7%) and instead pay a motor fuel tax levied at a per

gallon rate; and
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WHEREAS, this General Assembly wishes to impose a fair and equitable method of
taxing railroads by affording rail carriers the same exemption from the sales and use tax as
motor carriers and imposing a per gallon tax rate for diesel fuel used by railroads to operate
locomotives, which is the same per gallon tax rate imposed on motor fuel used by motor carriers
to operate motor vehicles; now, therefore,

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF TENNESSEE:

SECTION 1. Tennessee Code Annotated, Section 67-3-202, is amended by deleting
subsection (c) and by substituting instead the following language:

(c) Except as provided in subsection (d), the purchase of diesel fuel that is
indelibly dyed in accordance with internal revenue service regulations and is legal for
exempt use only, such fuel, shall not be considered subject to the diesel tax imposed
under this section.

SECTION 2. Tennessee Code Annotated, Section 67-3-202, is further amended by
adding the following new subsection:

(d) Dyed diesel fuel used to power railroad locomotives shall be subject to the
diesel tax imposed by subsection (a). The tax collected under this subsection (d) shall
be deposited in the transportation equity trust fund created by § 9-4-207 and be used
solely for the benefit and operation of railway-related programs and activities.
SECTION 3. Tennessee Code Annotated, Section 9-4-207, is amended by deleting

subsection (b) in its entirety and by substituting instead the following:

(b) All funds received from taxes on the sale, use, consumption, distribution, or
storage for use or consumption of fuels used for aviation or water carriers that are
directed to be deposited to the fund pursuant to § 67-6-103(b) shall be so deposited and
shall be administered by the department of transportation and used only for the benefit
and operation of aeronautics and waterways programs and related activities.

(c) All funds received under § 67-3-202(d) from the tax imposed on the use or

consumption of diesel fuels used to power railroad locomotives on or after the effective
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date of this act, shall be deposited by the commissioner in the fund and used by the

department of transportation solely for the benefit and operation of railways-related

programs and activities. Railways programs and operations are vital to the economic
and social development of this state and the department is urged to consider these
programs and operations an equal priority of the department in the administration of its
programs.

SECTION 4. Tennessee Code Annotated, Section 67-6-103(b)(1), is amended by
deleting the language "aviation, railways, or water carriers" in the first sentence and substituting
instead the language "aviation or water carriers"; and by deleting the language "railways,
aeronautics, and waterways" in the second sentence and substituting instead the language
"aeronautics and waterways".

SECTION 5. Tennessee Code Annotated, Section 67-6-103(b)(2), is amended by
deleting the language "railways, aeronautics and waterways programs" and substituting instead
the language "aeronautics and waterways programs".

SECTION 6. Tennessee Code Annotated, Title 67, Chapter 6, Part 3, is amended by
adding the following as a new, appropriately designated section:

67-6-3__.

(a) Notwithstanding this chapter, there is exempt from the sales and use tax
imposed by this chapter the sale or use of diesel fuel sold to or used by a common
carrier that is actually used in the operation of locomotives or railcars for the carriage of
persons or property in interstate commerce.

(b) Common carriers seeking to make purchases of diesel fuel to be used in the
operation of locomotives or railcars for the carriage of persons or property in interstate
commerce exempt from tax shall apply to the commissioner for a certificate as provided

in § 67-6-529 to obtain the exemption. The carrier shall give a copy of the certificate or a
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fully completed Streamlined Sales Tax certificate of exemption to each dealer from

which it intends to make purchases of qualified diesel fuel exempt from tax.

(c) If the common carrier fails to keep records as required by the commissioner
to establish that diesel fuel purchased exempt from tax was actually used in the
operation of locomotives or railcars for the carriage of persons or property in interstate
commerce, then the common carrier shall be liable for tax on the property at the full rate
provided by § 67-6-203 regardless of whether the carrier had previously obtained a
certificate as provided by this section.

SECTION 7. Section 129 of Chapter 602 of the Public Acts of 2007, is amended by
deleting amendatory § 67-4-2306 in its entirety and redesignating the remaining amendatory
sections accordingly.

SECTION 8. Section 155 of Chapter 602 of the Public Acts of 2007, is amended in
amendatory § 67-6-386, by deleting subsection (b) in its entirety and redesignating the
remaining subsections accordingly; by deleting the amendatory language "locomotives or
railcars" wherever it appears and substituting instead the language "airplane or aircraft motors";
and by deleting the amendatory language "or qualified diesel fuel" wherever it appears.

SECTION 9. Section 157 of Chapter 602 of the Public Acts of 2007, is amended by
deleting the language “, and by inserting the language ‘and Section 67-4-2306’ between the
word ‘chapter’ and the word ‘from’ in subdivision (2)”.

SECTION 10. Section 160 of Chapter 602 of the Public Acts of 2007, is amended by
deleting the following language in subsection (a):

or is a common carrier that actually uses diesel fuel in the operation of

locomotives or railcars for the carriage of persons or property in interstate

commerce

-4 - 009774



SECTION 11. Section 160 of Chapter 602 of the Public Acts of 2007, is further
amended by deleting subsection (d) in its entirety.
SECTION 12. This act shall take effect upon becoming a law, the public welfare

requiring it.
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